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ORDER

PER S. BALAKRISHNAN, Accountant Member :

This appeal filed by the assessee against the rectification
order U/s. 154 passed by the Learned Commissioner of Income
Tax (Appeals), Vijayawada [Ld. CIT (A)] in appeal

No.19/CIT(A)/VJA/15-16, dated 26/07/2019 for the AY 2009-10.
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2. Brief facts of the case are that the assessee is engaged in
the business of wholesale trading in Copra and Sugar filed his
return of income for the AY 2009-10 admitting a total income of
Rs. 1,22,030/-. The Ld. AO made an addition of Rs. 7,537,765/ -
towards the profit derived from unaccounted business
transactions in Copra carried out through the bank account held
with ICICI bank and determined the total income of Rs.
8,79,770/-. Thereafter, the Ld. CIT, Vijayawada invoked the
provisions of section 263 of the Act after issuing a show cause
notice to the assessee and directed the AO to adopt gross profit
rate @ 40.25% on the wundisclosed purchases made by the
assessee. The Ld. AO as per the directions of the Ld. CIT,
Vijayawada passed an order U/s. 143(3) r.w.s 263 of the Act
determining the total income at Rs. 17,46,110/-. Aggrieved by
the order of the Ld. AO, the assessee filed an appeal before the
CIT(A), Vijayawada. The Ld. CIT(A), Vijayawada while disposing
off the appeal followed the decision of the Hon’ble ITAT,
Visakhapatnam in the assessee’s own case in ITA
No.294 /Vizag/2017, dated 11/07/2018 directed the AO to adopt
gross profit @ 15% on the unaccounted turnover. Aggrieved by
the order of the Ld. CIT(A), the AO filed a rectification petition

u/s. 154 of the Act before the Ld. CIT(A), Vijayawada. The Ld.
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CIT(A), Vijayawada after considering the submissions made by
the assessee allowed the rectification petition filed by the AO
based on the fact thatthe Ld. AO had acted duly on the specific
direction of the CIT. Aggrieved by the order of the Ld. CIT(A), the

assessee is in appeal before us.

3. The assessee has raised various grounds of appeal and the
crux of the issue relates to the validity of the rectification order

passed by the Ld. CIT(A).

4. The Ld. Authorized Representative [Ld. AR| argued that even
though the assessee has not contested the order passed by the
Ld. CIT, Vijayawada U/s. 263 of the Act, but has contested the
assessment order passed U/s. 143(3) r.w.s 263 of the Act before
the Ld. CIT(A). The Ld. CIT(A) considering the assessee’s own
case in the AY 2007-08 allowed the appeal of the assessee by
respectfully following the decision of the ITAT, Visakhapatnam in
ITA No.294/Vizag/2017, dated 11/07/2018.

Per contra, the Ld. DR relied on the orders of the Authorities

below.

5. We have heard both the parties and perused the material

available on record and the orders of the Authorities below. The
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only issue in this case is the validity of rectification order passed
U/s. 154 of the Act by the Ld. CIT(A), Vijayawada. It is noticed
that the Ld. CIT(A), Vijayawada while passing the original order
dated 10/08/2018 has considered the decision of the Hon’ble
ITAT in ITA No.294/Vizag/2017, dated 11/07/2018 by allowing
the estimation of gross profit @ 15% of the turnover for the AY
2007-08. Since the facts are similar for the AY 2009-10, we find
that the rectification order passed U/s. 154 of the Act by the Ld.
CIT(A), Vijayawada in appeal No. 19/CIT(A)/VJA/15-16, dated
26/07/2019 did not have legs to stand. Therefore, we are of the
considered view that the rectification order passed by the Ld.
CIT(A) dated 26/07/2019 deserves to be set-aside the original
order of the Ld. CIT(A), Vijayawada dated 10/08/2018 be
restored and the appeal of the assessee is hereby allowed. It is

ordered accordingly.

0. In the result, appeal of the assessee is allowed.

Pronounced in the open Court on the 22rd August, 2022.
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